AMENDMENTS TO CONFIDENTIALITY OF DRUG AND ALCOHOL TREATMENT
PATIENT RECORDS AND INFORMATION
(4 Pa. Code § 255.5)

The Department of Health is posting a copy of draft final rulemaking for 4 Pa. Code § 255.5 on
its website to solicit comments on changes made to the proposed rulemaking, which was
published at 37 Pa.B. 6529 (December 15, 2007). The Department is requesting specific written
comments on the draft final rulemaking for 4 Pa. Code § 255.5. A copy of the draft final
rulemaking is available below and is also available through the following link:
http://www.health.state.pa.us/draftregs. A Frequently Asked QuestionS("FAQ") document is
also posted on the Department’s website to provide some answer;f%iuestions which have been
presented to the Department through comments to the propose:%%ﬁ aking and in subsequent
discussions. The FAQ document may be updated as the Depa%’ient é%‘e:;‘gé necessary, and it is
important to review the FAQ document when reviewing and providing conjpents on the draft
final rulemaking. All comments must be received by g’bepgﬁment no laterdlian 5 p.m. on
Wednesday, July 23, 2008. 3 =

this section, have the

==

ointed representatives or employees of Federal, State or

==
=

=

g a patient to obtain benefits or services due to

Medical personnel -- A physician, nurse, emergency medical technician or other person licensed,

certified, or otherwise authorized by the laws of the jurisdiction where the person is located, to
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provide medical, mental health or addiction treatment to a patient. Medical personnel does not

include a health care practitioner who is an employee or agent of a third-party payer.

Patient record -- A record, document or other information, whether written, electronic, or in any

other form or format, relating to a patient's treatment for drug or alcohokabuse or dependence

@wgggg‘é company or its employees or agents, that

| for treatment services provided to a patient, or provides

Treatment — The provision; Coordination, or management of health care and related services,
including drug and alcohol abuse services, by one or more medical personnel or programs,
including coordination or management of health care by medical personnel or programs with a

third party; consultation between medical personnel or programs relating to a patient, or the

referral of a patient for health care from one medical personnel or program to another.
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(b) Scope and policy.
1) This section applies to the patient record of a patient seeking, receiving or having
received addiction treatment services from any program.
2) A patient is entitled to the expectation that information a%gpt the patient will be

treated with respect and confidentiality. Confidentiality of}1 the information in a patient

record is necessary to develop the trust and conﬁdencé%etwee he patient and the

) Information from the patient record may not be used to initiate or substantiate

criminal chargés against the patient.
(6) The release of information from a patient record not addressed in this section shall
be limited as provided in 42 CFR Part 2 (relating to confidentiality of alcohol and drug

abuse patient records).
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Consensual release of information from patient records.
(D With the patient's written consent, a program may release information from a
patient record to medical personnel for the purpose of diagnosis, treatment or referral for

treatment.

2) With the patient's written consent, a program may release information from a

patient record to government officials and third-party payersto obtain benefits and

services due to the patient as a result of his drug or alci%ol abusefor dependence.

(i) A program shall limit the infozg;g;ga%i:(;h réleased to government officials and

third-party payers to the informatioti ssary togbtain benefits orservices due

se or dependence. For a patient

to the patient as a result of his drug or alcioi‘sgi

covered by any policy that“pgos ides benefits pursiant to act 1989-106 (40 P.S. §§

908-1 —908-8), the release ofmformat 11 be limited to a certification and

referral ﬁeg&g censed physicigfijgé;licensedipsychologist that the patient is a

omi alcohol or oéigf drug abuse or dependency.

gram shall limit the information released to the government official
fi : gfgfi;;)ayer to the following:
(A) A statement of whether or not the patient is in treatment for drug or
alcohol abuse or dependence.
(B)  The patient's level of intoxication from alcohol, illicit drugs or

medication, including the quantity, frequency and duration of use, and any
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specific withdrawal symptoms exhibited by the patient currently or in the
past.

(C)  The patient's vital signs, specific medical conditions to include
pregnancy, specific medications taken and laboratory test resuits.

(D) The patient's specific diagnosis, prognosis, level of functioning,

treatment history, and emotional or behaviofa}, problems requiring

treatment or negatively impacting respi ?:ises to efmotional or

environmental stressors.

(E) A brief description of th @atient’é‘gpgress in treatfﬁéf&f related to

represéntation, a progeam may disclose information from a patient record to any lawyers

representing t sggﬁént as a client.

4) With the patient's written consent, a program may disclose information from a
patient record to the patient's probation or parole office if the following occur:
(i) Participation in the program is a condition of the patient's probation or

parole.
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(1))  The probation or parole office has a need for the information in connection
with its duty to monitor the patient's progress. The probation or parole office that
receives information under this sub-section may only use or redisclose the
information to carry out its official duties with regard to the patient's conditional

release from custody.

.

(iii)) A program shall limit the information rele%ggégo a probation or parole

The patient’s specific :’;jpsis and prognosis.

e patient’s servig s plan.

# Information relating to violations of the patient’s conditions of

%robation or parole as established by law or court order.
&) With the patient’s written consent, a program may disclose information form a
patient record to judges who have imposed sentence on a particular patient where such

sentence in conditioned upon the patient entering a program, or who have assigned a
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patient to a program under a pre-sentence, conditional release program. Pre-sentence
conditional release programs include pre-indictment or pre-conviction conditional release
such as accelerated rehabilitative disposition, probation without verdict or disposition in
lieu of trial under sections 17 and 18 of Act 1972-64 (35P. S. § § 780-117 and 780-118).

(6) With the patient’s written consent, a program may disclose information from a

patient record to a patient’s employers to further the rehabifitation of a patient; or, to a

prospective employer who affirmatively expresses Ehz%%le infoFmation is sought to

(d

ﬁﬁgi%ggﬁ from a patient record, without the patient's

record, with j%h%%fétient’s consent, that is directly related to a patient's commission of a

crime on the pfemises of the program or against program personnel or a threat to commit
a crime. The information released under this paragraph shall be limited to the

circumstances of the incident, including the patient status of the individual committing or
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threatening to commit the crime, that individual's name and address and that individual's
last known whereabouts.

4) A program may disclose information from a patient record, without the patient’s
consent, when reporting incidents of suspected child abuse in accordance with 23 Pa.C.S.

Chapter 63 (relating to child protective services) to the appropriate Federal, State or local

authorities, except that restrictions on redisclosure of infors; ion from a patient record in

this section and in Federal law and regulations relatingH conﬁ&gﬁiiality of drug and

alcohol abuse patient information, including the

ohibition against fedisclosure and use

j‘gﬁzld abuse

in civil or criminal proceedings that may ari of the report of suspectée;%

and neglect, continue to apply.

financial assistances 5 the program or is authorized by law to regulate its drug or alcohol

abuse or depertéience treatment activities, or on behalf of any third-party payer providing
financial assistance or reimbursement to the program or performing utilization or quality

control reviews of the program.
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) A disclosure made in the course of audit or evaluation activities shall be
made in accordance with 42 CFR § 2.53 (relating to audit and evaluation
activities).

(1) A report produced as a result of an audit or evaluation may not disclose

patient names or other patient identifying information. =,

(7 When information from a patient record is disclosediwithout patient consent

under this sub-section, a project shall:
(i)
(i)

Inform the patient ‘

(iii)

(e)

prmation i}:zg}r be detrimental if presented to the patient.

Thesprogram shall document reasons for removing portions of the records

(i)

and keei:; them on file.
(2) The patient has the right to appeal a decision limiting access to his own records to

the program.
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3) The patient has the right to request the correction of inaccurate, irrelevant,
outdated or incomplete information from his records.
4 The patient has the right to submit rebuttal data or memoranda to his own records.

Consent form A patient's consent to disclose mformation from a patient record must be

in writing and clude the following:

(D) The name of the patient. -

2) The name of the program or person making thE?fEiSCIOS?fE&f}

——— = -

3) The name and title of the person to whom disclbsure 1s being“?&aé% or the name of

=

the organization to which disclosure is being%ﬁzde, or both.

==

4) The specific information being disclosed. ;i?;

(5)  The specific purpose of theﬁtsciﬂsure =

o R o=

(6) The dated signature of the patient, feffé;gﬁlg a statement that the patient

understands the na%;%gﬂﬁhe disclosure ggﬂd the dated szgnature of a witness. For
purposes of a pafient who is incompetent or deceased, the program must obtain the dated

signature of a person &gihoézéég@gévg consent or sign on behalf of the patient.

g%% The g&fﬂﬁg‘%igaaturﬁ%f the person obtaining the consent from the patient.

(ﬁ} A place to i’ese:d an or&f consent to release of information given by a patient

=

physma%i:ﬂna%ie to previde a signature and a place for the signatures of two responsible

=TT

persons who ;?:@;;;gﬁ the presence of the patient and witnessed that the patient understood
the nature of the release and freely gave oral consent.
) The expiration date of the consent, or the event or condition the occurrence of

which will cause the consent to expire.

10 DOH Regulation 10-186, April 25, 2008



(10) A statement that the consent is subject to revocation at any time except to the
extent that the program or person who is to make the disclosure has already acted in
reliance on it.

(g) Costs for reproducing records. A program may change for access to or reproduction of

information from a patient record pursuant to the provisions of 42 Pa.C.§, Chapter 61,

Subchapter E (relating to medical records).
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